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farfer, HTW sffa TRT n&T’W 

(faUTTf faiTT*!) 

srfa^tnT 

?ri frfpft, 21 ^■Trf, 1992 

WotITo 5 47T(5T) :—iPJ fa-TT W 

fairfaN\T mivr mmnvn tt sth-fiO % farr 

srarfjH fnr ^rmr £ :— 

srfaur 

«fr sfro^rrvro TTftfaipT, srftTTErr, tr^r tot, 
JTsrm ^ 2 2 3PT, 1992 Tt >TT sir TO TITvr fa-TT £ 
fa^it IT? STfaT^iT faqT TTT k fa *T *TT TT 

OT'ffa TTW >itfT-fr TTTTT •TT T TT’T, 'OT^T % ^ffasTPT 
% STT?^ 102(l) (^T) T 29 -5f/T, 1992 

Effr rmucr mm arrfr TrcwaT Tt arTfa % 
faiVoT it W-T IT i Wtfa 5 iff, 15)92 fa 


TITO it TTXfa TITR % TTTT TTTTT TTlfaT % TT 

ii vrrm rRVR T TT-iffa mn tt t-t «tut faqr 
«rr i j-'tt; irfaffaT irfaTiR faur n-TT | fa «fr*Tcft 

^TTT, Tp, 1992 it sm fTOTTfaT TPTT 

TT TWT R-fif IT iff faiffT ?T iff faifa fair ^/fa 
15-6-1992 T> iTRfafflTT TTW faTT TT I 

3Tfa ITT i’ll T TTCJTfa ir WT STTTT % afafafsT 
n UfaTTR % trj«ES? 103 % ^ ( 2 ) % STEftfT 
fa^fa-T TTI-ftT Tf TP-T HT»ff t fa TTT sffTTt 5TJTFTT, 
VTTUT % iffatTH % STp3T 1 02( 1) (t) if TfaffafT 

fais-rr n ?r iit t ; 

'JfTT f-T'Tt’T'T STTTNT Tf TT^r I fa (TTRtT Sfair) 
18-6-1992 TT '^'TpTTf-T^T % ’TPT Tr^tUT 30-6-1992 
tT TTftf TT^T TTTT % TTTTT ^ % fair s-ftirdf 

•TJTTjT'T TO SfforfaT fafTTR falfTT % if^U 
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Sf far faloSTTTo nflfall 5TTT faflPTl fa Ufa®! 
103(l) fa STlfl ITT! % n r fa iff fat arFswrfMT 
IT 3{lfaT Jiff flTF IT WIT fa; 

Fiitu pttti *pi ig tpt | Fit irfMr 5 - 5-1992 

it 29-6-19 92 €1 STlftST fa falTTl sffff.fr imil far 

Firgir ir mfaer mi, arira 29 - 6-1992 it mfar 
^riir wnfsr f> pprFir it tth pit % pm fa 
17 ir farifr ittth % irirfiiTT far it fa % m h 
fiim gt tit fa fatr hi ttt far htti if mf ip 

irfrq 5 - 5-1992 ir 29 - 6-1992 faf 111 STlFl fa flf 
farifr imm far stFiiFtt fiTffTT fa mi it Fim 
mtir irwtt i?fT fa, 

m: pi ®r irr° ifairn, im ^r ttsjiFi, 
fat faro sit 0 nfifan % 'jifar far 

wr^ifTf i 1 

S»/- 

(pTTolllTll) 
'imr it Tmjifi 

Tfnr 5 fifarn srnfm 

PTT 1 fllfll SUIT! % Tltf 19 92 IT flSTT 
HITT ifo 1 

(imr % T®*ifp ir mi % iFimi fa w-jfasi 
103 ( 2 ) fa srfari fi^fa) 

fafifar H-fr H^rri^r^T, tth iit far srmfai wr far 

ifllPll Fl^lT % Hlfa ir 

TT 7 

1. m 1TT1 % TTiJlff ir fill £ Fill 

ipfriHi mi it pkt fa q'Fimi fasTpsi 103 (2) 
fa mfri Fntii srifati far ttt irfr | ffa itt 
farifr nifr ttttti, far im pit far irfti ith 

1, ip pit far pm far Tgi % Fit fprfgp gt 
fa ut Fifair 1 m fat fa i 1 in Finr Tr^ifi 
fa pfuri! a srrfari % pfiinri fat 30-6-1992 
far tet rjir i 

2 . ttct mi f, fto im mFifan, faniir, 

STHT11T, TO faf Tji^q-f^ ft 2 2-6-1992 

ft niff ir ^fjTT |ifT I fafw rif«rsrR % 

103 ( 1 ) % sr^rnr ftTr rrETfirT f, 1 ttt ir 
sr^fkn: % tit-t-t Frrtrr t fa «ftT<fr fr 

19 86 it frfa?FTrf ir ttitt Jr<rr ^ 
faTtf^T gf far 3 rfa fiTTfar q-^r^-fer 29 - 6-1992 

qjfrcFr fftfa jnfat qr, q<^frfa stt ^Tt fafer, -Trq- 
tftr fqfr =fi 4 crfar-rTT fa ^rfaq 5-5-1992 fr qfa- 
g^r am jt^tt it Tfafa rrwr ^r vr* ^<t T f ( 
apiTrirT m farrT fa*Tr wr fa Tr^ qm 


fl’ABT 11 —Sec. 3(ii)l 
far qrfaf'T ff 1 qfkRTrn fr 

fa'll Tir f: fa faff? fr HtmuTT ir mi ^rm f fan; 
f^TFqT fafaH-T ^ 15-6-1992 far TruFfasTT r fST 
TNT fair (faffa fair TiLJlfa % 8-6-1992 faT 
tt m fan ^iTir far vrfar fa fam arrsi fair it 
far fari tt TrcrTT Tfar ®f? imif far Tifar unfa 
far Tirfar 11 30 - 6-1992 far fan bet itt 1 1 

'Jltn *T ^ ITf TTUlfafTT TITT l.TT fa T^TIT, 
fawfar mw fa Tfr rrrfaT far fafari fifar, nri 
fafa iwfar Trfa fair far fafari titit fa ie ?iTir 
Tr^far fa n fa qiir Trrfaii faTr farfa ifarfa Tfar 

irfaT far 3Tlfa 15-6-1992 faT ’'faf hlT fair I wfa?- 

m irr rrfa % fa ffaffa, nri afr^. T^ifar tpt 
fait sT»;r TiTf nriiT 5ifarr fair Trrr jjfan tfaifat fa 
ufari fifimn n't ?tt i st rnfafa srrtrF tt itt- 
ttt qrr ifa | fa sfniT famri ifiaifa fa 
io2( i)(it) fa sErfri ffaTfar fa m far if nrfa 

T-ltfa TTTl TTTR fa Tcfl'l 5-5-19 92 fa fanfl 
ttttiT fa w Tiqrrfaf irrfafaT fa Tq fa Tri n 11 
HTTT ffair ir I T-Ti'T mi atfalTll | fa 

TfacfT TfTTTT 5-5-199 2 fa 29-6-1992 TIT T1 fa 

TT, 19 86 fa Til 'JITT fllTll fa Tl'JTT IT M 

ttt far irrfafi mri far , fifarfai sfa Jifa far faN 

TT, 19 92 fa 'JTfTfarffaT l‘lfa IT, fTlfa ffarr 

is-6-1992 far qrfarfa qnr nfariTT iar Ftit 
'IT, TJI^ PIT far Tiriir fa 'fr: ffafa^T sr if i 

3 . srfafirr im ttit TfiTfin far funrfar 

PI TTriT TIT % TT IT flTTT fa fan fap^ pscp 
fa f ffa fl 19 86 fa iflTirT TTm fa gn fmffalT 
flltll fa ITT srfat fa PM far IT r IJTT^I TRl PPT 
fa> m^i fa m fa fntfiT i fariT ifTfpfa-M 
llfafTlP, 19 51 far irq 155 fa, PT1 pfST STITT 

1 54 fa Yin m in ii m-ir fa pm-im mrfar 
®! ifa far mrirfa 3(E6-i986 far imi fs i mfr 
mriFi 29 - 6-1992 m wri itit far fan 
30 - 6-1992 far, nfa fairfiiFi far «rrrm, frn grr 
11 pfa ITT fa, TTTTJlFl fa, fat-fi iFlFlflcl ififfaip, 

1951 fat PTTT 12 fa ifaiT, 8-6-1 992 fat iflllTl 
7TM fa TD1 PIT fa ffal fill Fur ffalTll 3TTgi Fnir I 
fafPir ijtw, fa, 15-6-1992 far wiir rnffafam 

n PTfa, i? Fg-irffai; fn rn 51 : itt fair 

I 8 - 6-1992 far in i-faf fa iri fntfn farfn far 
1 far ifr isnaip pFgp ^1 ®g Piifat far, utiFst 
far 18-6-1992 fat FlltFll fj n fa, 30-6-1992 fat 
1TTP fafa 1HT sflffaftm pflFlll, 195] far 
g;iTn mm 154 'fate pttt 655 fa irfafat fa ifri 

inmi: 29-6-1992 11T HIT ?falT I HI ITT iv 

sin fair I Fu i?rFi farifar iitth 
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30-6-1986 d TTjJT OOT Tt RTOdT 0333 f, R3TT 

goor ooroFa 29 - 6-1992 00 ft of «ft aft’: 
0 30-6-199 2 d OTO R3, 199 2 if §o FilOrfOT 

Fooroor # oran o T is-6 -1992 ad qoFootfoo fto 
v ttro nn oot Tf ot 0333 €' 1 ono hw to 
0333 t nr d rot dfar ttottr, ofor, qp 19 86 
if tot fdoffdo ftd of rtrtr qr ark ^on, 

3JR, 1992 ii TOT 'JoFoOffRT fH TTrmT 37, OT 

•rod d For or oor-qoT ttotir f 1 to otto 3, 

18 6-1992 Tt TOT jofootfoo fYO T 30OR 00 
TO OOT R33 OOT Tt qT 03033 037=3 £ I 

4. tot oo to ooo rm oor or 0333 oo rfd 
t dda d dtodt ooroo or oFotFoo Foot? or tt 
ooo Y snffcrf Tr orfra 22 - 6-1992 tF totF rrT 
0 orooT 00 £ ffr Ymd riotor o'Foaro % 03-^3 

102(i)(t) T Rifto, RR, 1992 if f q RJO OOT 
tt Footoo rYo o FooFfo ft o! of ooFF t R?ffd 

5-5-1992 0 ksto 03TT7 T 000 FOTOt TTddR 

tt oo htFco Ftot or i or:, Rff or sjo, 1992 ir 
f r Fjottot fdofoo ; 000 nn oor t Foq 30F 
tokoo tt 000 P, Food srrarc 00 of 00 00 
oor Tt ordto 0333 £, of3 For if dt odfon: t 
too otoo O or; otr Ftot £ Ft of Foot00-30 
FrFot tt otort £ 1 |ot okf if, of oof Foko 
tt otort ok £ of of 0003 oil or to, 1992 d 
gq ot 3 Footoo v oaorq Pros or 0 033 gf 1 

5 . of oto 30 to ir oo £ Ft o' f 03 to t ttr'gtso 

103(l) T OOfO TrajoFT Tt irFjTrFoor F33fRT % 
TOR 00 oroof TT fof3733 TOT Tt £, FOOTT 003 
TT Tff oroto OfR 30 T FoofOT T OTOTT F 3333 T 
OOT ft R,RT I I OT: oFo-TTf T ORR33 103(2) 

t srato RRqfo gm rtoto tt Fork? rFotFoo 

fR0?3T T OTOR Tf Rio TT3 TT Oro'TO Tf RFil- 
TTfool TOO F30T03-3TOTT ft F33fOT T OTORT if 

gt Rcoro ftot fi i FoifoT -30 foooor oof 3 dot 
iOTfOl Fooif TIT 3 oFt 3 foofoo T 003 OT ROT 
fooioo ir 30 003 or/ot ooo o'o'Fao Ttf ot our, 
tor rTt oFoFofyR ofafooo, 1931 t oro 6 t 
0T3 ofl3 ofooro T 03-03 3 2 9 (O) % RT 3 >JT % 
OOOR OOTfoO OR TT 3-3 ^OTOTRO T OOR 00^3 
Tf oi' OT Foofoo oof 3T0r R5T3T RT OTRT ^ 
afR Fto3 o? 3 FtF3 R oFf i to- ooo ir Foofoo 
ora to 03T0 O'TT OTR RO ( 1 9 5 3 00 'ooF OKo 
1144)i ^RTTOO 3TTT ROTO fOOfOT OTOfO (30 
OTt'-’RR^ 1969 ORoTfto 1892), fORTRO OTOTO 
4,010 nooRfo '’OT (n.OTf.ORo 1978 nooo'fo 
1 60 9), RTF? O R5R30 RT3TR3 T Fofo?R3f T RR 

if foFo Tf afro soro ottFot Foot oror 11 


6, FtFj tt 03033 33 F-ofo tt SOTO if R33 
gn, off of no F Fo ofoT'r oonoo off, 

18-6-1992 TT 004 TofoOTTO T 37OR 3 0-6-1992 

% om, 'oFottot foofoo -30 Fo^tt t ooa ir 
of OfoSTTTo oflfoTOO 3TR O'FOOTO T 00-00 103( l) 

t otfto n^oFo Tt oFoTrFfor or oo-lo Off Foor 

RT RT3T t I 

7 . tt^tFo otr orraf Tf oottR OT^r orafo 
tt Foot t ro o of 03 tI oroo'f if, Fooo ott 
F oofoo-33 fonor ir o'FFoo foFo o, ototo srt 
sot 3TR T Fooro 5033 FtO 03 P, I ROTfROTO, 

1991 T Foot otott o'o i if rt o'Ftoto t oo^-so 
103 ( 2 ) Toato tt^oFo ir to FoFdt or, rt o?o 
r^tot oot ot of of ot Ft oor off oTTf otak 

Fon Ol-RO, 1991 if gn RTT OOT T OTOTRO 

Foototo ir ro^ sot rjt't ofrnROR oooto Foofoo 
ir Foooro rtt oor t Fro FoofFoo 
Ftot oot ot, otrt % ofooro k : 00-^3 10 2 (1) (o) 
t rsTto Foofoo Rf3 0 Fokfo 0 33 ‘fFT of ofo- 
tFoo 00 d om t otoF^t on d oFot ootr t 
oroiTT d 1 rto'to d otFto 5-9-1991 t't 030‘r 
Of RTO RIRJOfO TT 0^33 T*f dt Ft R33tT3 OTO, 
dfOOTO T 30-03 10 3(l) T ROTO TIC 53 F 3 % 00 <;i 
R3T0T Oft RT 0T3T TO'tFT Of FoofOO-'jd fOTfOT 

d do too ot 1 

8, 3RTT3T 0 Of dt 310 TO 3 fTOT P Ft RTOT't 

33TTR0 3TRR 5 5-1992 0 19-6-1992 3T 3R0 

ttot Tt O3 e 0 ftd 0 f03ff0 dt 30 'TFt Of 3TRR 
5-5-199 2 d TRTO OTTR Tf 333 30101' TT20R 
fR3 T3 Tf OF I 

9. Of 053 29-6-1992 T 35013 fdodT ft OOT 
RO dtood 3RRR3 RO 3TnR Tt 373T OOTofo O0TR 
f‘rd T 3T3 RRO O'OT Tf 0330 T TO d dorfOfR 

tfr oF 1 rot Ft to 3 rF^oFrt P Foroto Foot 933310 

T ofOTTRO O 3 0 R3, 1992 TT 3T r 3 303 RO rt 
« ftodt 03RR3 29-6-92 Td dotF3^R ft 03it df R>T 
?JT RpR 03 OT 0 Foow FOROT ft OOT I 33R dt 
RTOdo Tt Rrao FoRTT dRR T OT33'f T"t ofo- 
tF 03 fo^fRT T 050 03 T0 0,0 fofo, 330 T fdq 
3P3 go, d Food odfoo 030 FROT3 Of 0030 OT, 
TTOTO fdoR T3d T fd ft ForFtr ft OOT OT OT 
F035T TOO V 350T3 3't OOT I qd OTOo't d OTodo 
30 FoTTT ot fo? doFoR 030 T FOOOO T OTO ?>X 

Fort no rtt Fotot ft 001 i (s.o dda d nodt 
orF otadt Rk or^pr Foaro oor % 12 ora 0330 
(51 i qR 033 354 ); 9T orod d orna 

17-6-1971 Tt RTOTO Tf TTO : RT rFrRT fof 33T 
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3?V ifjfij firjrf ’tt % Yt scrr atct (5i 

*rrr 36i) T met *r 10-1-1972 tt ttt. 

cff 1 f^r 7 aftr ^ i r n'Dr fraTT *tat t aT 
Trarrn T grpY if crNra 2-7-1 980 tpt : m 
'TlfiT, tTTKf Tfmc? famP TflT wrftf 
% miT fr 27-10-1990 fit tit ti i ) 

10. f^i tr rrr m*r 3 Sr s'sjfacf tft xrqf^, tt^t 
sfr finfar ffi{f Tt sit rr^ft, ttt tiptt I, 

q*tr ij^ra: ot frini rr^a, *i*r? 5177 ^ 

frfm Tarf at faFa y naat t w^d: 
q4 «nr rprrfar it TofraT gfa I 1 sml 'TTBrfa 
Tr rr mfi rf aa t4tF'T3ti g>a 3 t‘t tht *n?T % *rc«r 
^T frifr faifer sra aiTr tt: aar ar tret faara 
anal v mm v putt ir sYfr I -a?r <tj? ?m: mm 
?r x% arra p: ara aati faclar a; amr m osa | 1 

11 . eara Sr rga gn 15 a araa a arft^a 
5 - 5-1992 Sr 29 - 6-1992 Ti aafa v: fan sftqtft 
^naa ft afa^faa fa agar % asa <k faaia tttt 
snaaaar agf % aarfa a? am 3 29 - 6-1992 fit trqfir 
cprafa fit amfa aa rr^a aar a Srarfaaa t\ 
at 1 

12. H^afa Sr ar-a fa?a amaa mm at fiyt 

Tjrr % m«t ataa aar ar afT ^ 1 

Hf°aao aaa, 

ana aa qw faam aiaaa 

aro 12 aai|, 1992 

[aroao 7(33)/92-fao 1 (] 

af-aao aaar, aaaa afaa 3 At fararaf 

Tuqstff 

MINISTRY OF LAW, JUSTICE AND COMPANY 
AFFAIRS 

(Legislative Department) 

NOTIFICATION 

New Delhi, the 24th July, 1992 

S.O. 547A(E),—The following Oiclef made by the 
President is published for general information :— 

ORDER 

Whereas a memorandum dated 22nd June. 1992, 
has been filed by Shii V. R. KART1HKEYAN, Advo¬ 
cate, Anna Nagar, Madras, alleging that Sml. Jayanthi 
Natarajan. a sitting member of the Council of Stales, 
incurred disqualification within the meaning of article 
102(1 )(a) of the Constitution of India during her 
term of membership ending on 29th June, 1992 as 
she held an office of profit under the Government of 
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India as the Additional Central Government Standing 
Counsel at Madras with effect from 5th May, 1992. 
Further, it has been alleged that Sml. Natarajan was 
again disqualified for membership of that Council on 
her re-election in June, J992 for which she filed her 
nomination paper on 15-6-1992; 

And whereas the President of India had sought the 
opinion of the Election Commission under clause (2) 
of article 103 of the Constitution with reference to 
the said memorandum o.i the question whether Smt. 
Jayanthi Natarajan has become subject to disqualifi¬ 
cation mentioned in article 102(1) (a) of the Consi- 
tution of India; 

And whereas the Election Commiaion is of the 
opinion (vide Armorure) that the jurisdiction of the 
President of India unde," article 103( 1 ) of the Consti¬ 
tution cannot be invoked by Sbri V. R. Karthikeyan in 
relation to the alleged pre-election disqualification of 
Smt. Natarajan for being a member of the Council of 
States from 30-6-1992 onwards after her re- 
election on 18-6-1992 ; 

And whereas the Election Commission is also of 
the opinion that the question relating to disqualifica¬ 
tion of Smt. Natarajan during the period from 
5-5-1992 to 29-0-1992 doe,' not survive for considera¬ 
tion after Smt. Natrajan retired as a Member of the 
Council of States on the expiration of her earlier term 
of office on 29-6-1992 and that in this view of tiic 
matter it is not necessary to go into the question of 
the alleged disqualification of Smt. Natarajan for the 
said period from 5-5-1992 to 29-6-1992; 

Now, therefore, I, It. Venkataraman, President of 
India, do hereby dismiss the aforesaid memorandum 
of Shri V. R. Karthikeyan. 

Sdj- 

(R. VENKATARAMAN) 
President of India 

ANNEXURE 

ELECTION COMMISSION OF INDIA 

BEFORE THE ELECTION COMMISSION OF 
INDIA 

REFERENCE CASE NO. 1 OF 1992 

(Reference from the President of Tnuia under Article 
J03(2) of the Constitution of India). 

In re : Alleged disqualification of Smt. Jayanthi 
Natarajan, sitting member of the Council 
of States. 

OPINION 

1. This is a reference from the President of India 
seeking the opinion of the Election Commission under 
Article 103(2) of the Constitution of India cn the 
question whether Smt. Jayanthi Natarajan, a sitting 
member of the Council of States, became or has be¬ 
come subject to disqualification for being member of 
that Council. The said reference has been received in 
the Commission’s Secretariat from the President’s 
Secretariat on 30-6-1992. 

2, The above question has aiisen on a petition 
dated 22-6-11992 of Shri V. R. Karthikeyan, Advocate, 
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Anna Nagar, Madras to the President of India pur¬ 
porting to be in terms ol Article \<JA( 1) of the Consti¬ 
tution. In the said petition, the petitioner has averred 
that Sint, Natarajan, who was elected as a member of 
the Council of States from the State of Tamil Nadu in 
1986 and whose term of office was to expire on 
29-6-1992, was appointed as the Additional Central 
Government Standing Counsel at Madras by the 
President vide Union Ministry of Law, Justice and 
Company Affairs Notification dated 5-5-1992, while 
she was a_sitting member of the Council of Stales. It 
is further averred by the petitioner that Smt. Natarajan 
filed her nomination paper on 15-6-1992 for the bien¬ 
nial election to tbe Council of States (which was cal¬ 
led by the President on 8-6-1992 for filling the six 
vacancies which were to arise on the retirement of six 
members, including Suit. Natarajan, on 30-6-1992 on 
the expiration of their term of office). Alter filing her 
nomination paper on 15-6-1992 as aforesaid, Smt. 
Natarajan is stated to have sent on the same date her 
resignation from the office of the Additional Central 
Government Counsel to the Union Minister of Law, 
Justice and Company Affairs, who accepted it on the 
same date, i.c., 15-6-1992. The petitioner contends 
that the acceptance o>’ her resignation by the Minister 
of Law, Justice and Company Affairs was not valid 
under the relevant rules. On these facts, the petitioner 
contends that Smt, Natarajan incurred disqualification 
within the meaning of Article 102(1) (a) of the Consti¬ 
tution, as she held an office of Profit under the Go¬ 
vernment of India as the Additional Central Go¬ 
vernment Standing Counsel, with effect from 
5-5-1992. He thus alleges that Smt Nataraian 
was disqualified from 5-5-1992 to 29-6-1992 
when she was sitting member of the Council 
oF States on the basis of her earlier election in 1986, 
and is again disqualified for membership of that 
Council on her re-election in June, 1992 for which 
she filed her nomination paper on 15-6-1992. 

3. The facts germane to the consideration of the 
abovementioned two-fold question raised bv the peti¬ 
tioner are that Smt. Natarajan, aiongwith five others, 
was elected as member of the Council of States at the 
biennial election held from the State of Tamil Nadu 
in June, 1986. Her si:; year term of office, as also of 
the said five other members, commenced on 
30-6-1H86 under section 154 read with section 155 
of the Representation of the People Act, 1951. Their 
term of office was to expire on 29-6-1992 and to fill 
the vacancies so arising on 30-6-1992 on their retire¬ 
ment, ihe President called the biennial election to the 
Council of States from the State of Tamil Nadu on 
8-6-1992 under section 12 of the Representation of the 
People Act, 1951. Smt. Natarajan again contested this 
biennial election by filing her nomination paper on 
15-6-1992 and was declared elected on 18-6-199? 
aiongwith five ohers. The term of office of these 
six Members, including Smt. Nataraian, who were 
e'ected on 18-6-4 992 has commenced on 30-6-1992, 
and will normallv continue upto 29-6-1998 under 
the provisions of the aforesaid seefions 154 and 155 
of the Representation the People Act, 1951. Tt 
is significant to note that 1 hough Smt. Nataraian 
has been a sitting member of the Council of States 
since 30-6-1986, her earlier term of office expired 
on 29-6-1992 and horn 30-6-1992 onwards she is 
a member of the Council of States bv virtue of her 
re-election on 18-6-1992 at the biennial election 
held in June, 1992. Her two stiffs as the member 
1837 GI/92—2 


of the Council of States, one on the basis of her 
election in June, 1986 and the second on the basis 
of her re-election in June, 1992, are two separate 
stints, distinct from each other. She is thus a sitting 
member of the Council of States at present by virtue 
of her re-election on 18-6-1992. 

4. In so far as the question of alleged disquali¬ 
fied' ion of Smt. Nutaiajan for being a member on 
the Council of States at present is concerned, the 
petitioner’s own case in his petition dated 22-6-1992 
is that Smt. Natarapan was disqualified under Article 
102(1) (a) of the Constitution to contcs the election 
to the Council of States held in June, 1992 because 
she held the post of Additional Central Government 
Standing Counsel w.e.f. 5-5-1992. It is thus apparent 
on the peiftioncr’s own averments that it is a case 
of pre-election disqualification, ii at all, in so far as 
her election to the Council of Slates at the biennial 
election in June, 1992 on the basis of which she is 
a sitting member of that Council now, is concerned, 
in other words, it is not a case of a disqualification 
which she incurred or to which she has become sub¬ 
ject after her said election in June, 1992. 

5. It is well settled that under Article 103 (,1) of 
the Constitution, the President has the jurisdiction 
Co decide only such questions of disqualification to 
which a sitting member of Parliament becomes sub¬ 
ject alter his|her election. The jurisdiction of the 
Commission Co enquire into the questions of alleged 
disqualification referred to it by the President under 
Article 103(2) of the Constitution thus also arises 
only in the cases of post-election disqualification. 
Any question relating to pre-election disqualification, 
i.e„ disqualification from which a person was suffer¬ 
ing at the time of election or prior to his/her elec¬ 
tion, can be raised only by means of an election 
petition presented before the High Court of the State 
concerned in accordance with the provisions of Arti¬ 
cle 329(b) of the Constitution read with Part VI 
of the Representation of the People AcC, 1951, and 
in no other manner. Reference in this 1 connection Is 
invited to the Supreme Court’s decisions in election 
Commission vs. Saka Venkata Rao (1953 SCR 
114G, Brundaban Naik vs. Election Commission 
(AIR 1965 SC IS92) , Election Commission vs. 
N. G. Ranga (AIR 1978 SC 1609), etc. 

6. Having regard to the above settled position of 
law, T am of the opinion that the jurisdiction of the 
President under Article 103(1) of the Constitution 
cannot be invoked by Shri V.R. Karthikeyan in 
relation to the alleged pic-election disqualification 
of Smt. Natarajan for being a membr of the Coun 
cil of Stales from 30-6-1992 onwards after her re- 
election on 18-6-1992. 

7. A similinr view has been expressed 
by the Commission in several cases 
referred to it bv the president and 
Government of certain States wherein the question 
raised in the reference related to pre-election dis¬ 
qualification. For example, in Reference Case No. 

1 of 1991 which was a reference received from the 
President under Article 103(2) of the Constitution, 
the question raised was whether Shri Pankaj Chau- 
dliarv, who was elected to the existing House of the 
People from the Maharajgani Parliamentary consti- 
tuenev in the State of Uttar Pradesh at the General 
Electron to the Lok Sabho held in May-Junc, 1991. 
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was disqualified to contest the election under Article 
102(11(d) of the Constitution of India as he was 
allcgeldly not a citizen of India and \vu 7 , a citizen of 
Nepal. The Commision tendered its opinion to the 
President on 5-9-1991 that the above question could 
not be raised before the President under Article 
103 ( L) of the Constitution as it related to pre¬ 
election disqualification. 

8. The petitioner has also alleged that Smt. Nata- 
rajan was disqualified for being a member of the 
Council of States from 5-5-1992 to 29-6-1992 
because of her appointment as th e Additional Cent¬ 
ral Government Standing Counsel with effect from 
5-5-1992. 

9. This question does not survicc for consideration 
after 29-6-1992 when Smt. Natarajan retired as a 
member of the Council of States on the expiration of 
her term of office on that date. As mentioned above, 
the present reference was received in the Commis¬ 
sion’s Secretariat on the 30 June, 1992 by which 
time Smt. Natarajan had already retired on 29-6-1992 
and the reference was thus infructuous. In the past 
also, certain reference were made to the Commission 
for its opinion on the question of alleged disqualifi¬ 
cation of certain members of State Legislatures where 
the House concerned to which the member belonged 
stood already dissolved before the making of the 
reference to the Commission or the House was subse¬ 
quently dissolved after the making of the reference. 
The Commission took llie view in such cases that with 
the dissolution of the House concerned the reference 
becam e otiose and infructuous. [See in this con¬ 
nection the Commission's opinion dated 17-6-1971 in 
re : Ramjibhai C'haudhary and twelve other members 
of Gujarat legislative Assembly 151 ELR 354); 
opinion dated 10-1-1972 in re : Shri Lajinder Singh 


Bcdi and two other members of Punjab Legislative 
Assembly (5) ELR 360); opinion dated 2-7-19S0. 
in re ; Shri Avdhesh Singh and ten other members of 
Uttar Pradesh Legislative Assembly; opinion dated 
27-10-1990 in re : Shri Mahadeo Kashiraya Patil, 
member of Maharashtra Legislative Assembly, etc.J 

10. Tn the present case, the House concerned, i e., 
Council of Slates, continues as it is not subject to 
dissolution, but as nearly as possible one-third of its 
members retire on the expiration of every second year 
in accordance with the provisions made in that behalf 
by Parliament by Idw. A member of the Council of 
States retiring, on the expiration of his[her term of 
office stands on the same footing as a member of the 
House of the People or a State Legislative Assembly 
which is dissolved, in so far as the question of his[ 
her disqualification after holshe has ceased to be a 
member is concerned. 

11. In this view of the matter, it is not necessary 
to go into the question of the alleged disqualification 
of Smt. Natarajan for the period from 5-5-1992 to 
29-6-1992 after she retired from the Council of States 
on the expiration of her term of office on 29-6-1992, 

12. The reference received from the President is 
rcLurned with my opinion to the aforesaid effect. 

T. N. SESHAN, Chief Election Commissioner of 

India 

Dated the J2th July, 1992. 

[F. No. 7(33) ]92-Leg II] 

B. S. SALUJA, Jt. Secy, 
and Legislative Counsel. 
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